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About the Episode* o AT

Why does a webinar series titled Bare Bones Board Basics, include an episode about LLCs?
* ltis likely that more LLCs than corporations are created each year

* And even if you intend to never serve as the manager of an LLC, a corporation of which you are a
director may be the manager or a member of one or more LLCs

« Some LLCs have boards of directors

* Not understanding the basics of how an LLC work would represent a significant hole in your knowledge
base

As with each episode in this series, the information presented in this webinar
will be equally helpful and accessible to company owners/executives as to

board members and prospective board members. .
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Bare Bone Board Basics — for the Private Company @

Series Overview & Preview — Welcome to the (Boardroom) Jungle

Public v. Private & Fiduciary v. Advisory: Different Boards for Different Situations

Where the Board’s Duties Stop & the C-Suite’s Duties Beqin: An Overview of a Board’s Functions & Fiduciary Duties

How to Conduct an Effective Board Meeting

Committees of a Board & Work Between Board Meetings

Recruiting & Remunerating Directors & What Directors Should Do Before Saying “Yes”

Special Issues Require Special Attention: Retaining Experts & Conducting Investigations

OO e

Soft Skills Workshop: Leadership, Communication & Trust

©

Enterprise Risk Management
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. Going into Executive Session
. The Workings of the Audit Committee

—
—
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. The Workings of the Compensation Committee

—_
w

. Advising Companies that Are or May Be Insolvent

—
S

. Boards in Bankruptcy February 22
. Comparing the LLC Manager & the Corporate Director- March 22, 2023
. The Essential Guide to D&O Insurance- May 10, 2023

_ -
o O
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Disclaimer @ POME WeSiNaRs

» The material in this webinar is for informational purposes only. It should not be considered
legal, financial or other professional advice.

* You should consult with an attorney and other appropriate professional to determine what
may be best for the needs of your specific situation.

* While the webinar producers and speakers take reasonable steps to ensure that
information presented is accurate, they make no guaranty in this (or any) regard.

*** This PowerPoint was produced in connection with a video webinar that
premiered on 3/21/23. If you are reading this without the benefit of having attended
the webinar, then you are missing its real value. You can access the webinar on-
demand for free through the if you are a
member of the PDA or for a small fee through the
website.
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Even if Your Company is a Corporation, it Very o R
Well May Own LLCs

« LLCs are often used as subsidiaries of corps- Why?

o B/c they offer limited liability protection to their
owners, similar to corporations, but with greater
flexibility in management and fewer formalities

o Additionally, LLCs can be treated as pass-through
entities for tax purposes, which can provide tax
efficiency for the parent corporation
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Refresher: The Basics of Fiduciary Duties |

 Two basic duties:

o Duty of loyalty — obligation to make decisions in the
best interest of company, not personal interest

o Duty of care — obligation to be informed and follow
process

* Business Judgment Rule - presumption that in making
a business decision, the directors acted on an informed
basis, in good faith, and with the honest belief that the
action taken was in the best interests of the company

and its shareholders
6
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More About the Duty of Care @

« Overseeing the overall business direction of the company
« Obtaining information from sources other than just management

* Applying critical thinking, including asking probing questions about
information obtained from management

« Setting up reporting systems and internal controls that are designed
to bring issues and problems to the board’s attention

* Paying attention to and taking steps to address issues that come to
the board’s attention

« Conducting appropriate inquiries and investigations, as needed

*Additional info: Priya Cherian Huskins, Esq. v
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Refresher: Some Seminal Cases |

« Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985)- holding board of directors
breached duty of care owed to corporation’s shareholders when board quickly
approved merger without substantial inquiry or any expert advice.

* Inre Caremark Int’l Inc. Deriv. Litig., 698 A.2d 959, 970 (Del. Ch. 1996)- holding to
satisfy its duty to stay informed and oversee company’s exposure to risk, board
must make good faith efforts to implement information and reporting system).

* In re Emerging Communications, Inc. Shareholder Litigation, 2004 WL 1305745
(Del. Ch. 2004)- holding court must evaluate directors’ duty of care obligations
individually; and individual directors with special expertise or experience may be
held to higher standard.

* In re Walt Disney Co. Derivative Litigation, 2005 WL 1875804 (Del. Ch. 2005)- often
cited regarding application of the business judgment rule and requisite standard for
proving directors breached fiduciary duties by failing to inform themselves of all
material information reasonably available before making a business decision.
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Refresher: The “Zone’ of Insolvency |

« Solvent company - fiduciary duties owed to company and its stockholders only (no
duty owed to creditors)

« “Hopelessly” insolvent company - fiduciary duties owed to creditors only (but
usually expressed as the “enterprise” or “residual owners”

« Zone of insolvency (Old Rule)- fiduciary duties owed to both shareholders and
creditors

o North American Catholic Educational Programming Foundation Inc. v.
Gheewalla, 2007 Del. LEXIS 277 (Del. Supr. May 18, 2007)(holding directors
of a solvent company in Zone do not owe fiduciary duties to creditors; their
“focus ... does not change” and they continue only to owe fiduciary duties to
stockholders)
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LLCs v. Corporations- Commonalities |

 Limited liability protection for their owners

« Pass-through taxation- true of both S-corps & LLC’s that
elect to be so treated
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LLC’s v. Corporations- Differences |

Attribute |LLC Corporation
Vocabulary |+ Member « Shareholder
* Managers « Board of Directors

« Operating Agreement |+ Bylaws & Shareholders
Agreement

 Board of Directors » Officers
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LLCs v. Corporations-Differences (cont) |

Attribute |LLC Corporation

Ownership | Delaware LLC can have Delaware S corporation is
multiple classes of limited to one class of stock,
membership interests, with | meaning that all shareholders
different voting rights, have the same rights &
profit allocations & preferences

distributions

Delaware LLC can have an | Delaware S corporation is

unlimited number of limited to 100 shareholders,
members, and members and all shareholders must be
can be individuals, individuals, certain trusts, or

corporations, other LLCs, or | certain estates
foreign entities
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LLCs v. Corporations-Differences (cont) R

Attribute LLC Corporation
Record keeping & |Fewer More requirements
formalities requirements

Fiduciary Duties Duty of care & Duty |Duty of care &
of loyalty, but... Duty of loyalty
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LLC Managers May Have Limited Duties D sz

18-1101. Construction and application of chapter and limited liability company
agreement.

(a) The rule that statutes in derogation of the common law are to be strictly construed
shall have no application to this chapter.

(b) It is the policy of this chapter to give the maximum effect to the principle of
freedom of contract and to the enforceability of limited liability company agreements.

(c) To the extent that, at law or in equity, a member or manager or other person has
duties (including fiduciary duties) to a limited liability company or to another member or
manager or to another person that is a party to or is otherwise bound by a limited
liability company agreement, the member’s or manager’s or other person’s duties
may be expanded or restricted or eliminated by provisions in the limited liability
company agreement; provided, that the limited liability company agreement may not
eliminate the implied contractual covenant of good faith and fair dealing.
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LLC Managers May Have Limited Duties @
18-1101. (con’t)

(d) Unless otherwise provided in a limited liability company agreement, a member or
manager or other person shall not be liable to a limited liability company or to another
member or manager or to another person that is a party to or is otherwise bound by a
limited liability company agreement for breach of fiduciary duty for the member’s or
manager’s or other person’s good faith reliance on the provisions of the limited liability
company agreement.

(e) A limited liability company agreement may provide for the limitation or elimination of
any and all liabilities for breach of contract and breach of duties (including fiduciary
duties) of a member, manager or other person to a limited liability company or to
another member or manager or to another person that is a party to or is otherwise
bound by a limited liability company agreement; provided, that a limited liability company
agreement may not limit or eliminate liability for any act or omission that constitutes
a bad faith violation of the implied contractual covenant of good faith and fair
dealing.
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LLC Operating Agreements- Key Sections |

Manager-managed vs. member-managed / voting rights

Capital contributions

Profits interest vs. capital interest

Allocations of profit & losses

Transfer of ownership
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Test Your Knowledge- Board’s Role? Manager’s Role? |
Or Both?

* Recruit, supervise, retain, evaluate and compensate the manager
* Provide direction for the organization

« Establish a policy-based governance system

« Govern the organization and the relationship with the CEO.

* Protect the organization’s assets and member’s investment

* Monitor and control function

*Additional info: lowa State University
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Test Your Knowledge- Director’s Responsibility? @
Manager’s Responsibility? Or Both?

« Succession

« Compensation

« Mergers and acquisitions

« Business direction and focus
« Company performance

* Financial statement integrity

« Capital structure
These seven key areas can be organized around the two main roles of a : Strategy & Monitoring

can take on these seven areas without fear of improperly encroaching on the company’s officers.

*Additional info (taken verbatim from): Priya Cherian Huskins. Esq. 13
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Additional Reading a POISE WEBINARS

» Crash Course on LLC Management and Structure

« The LLC Operating Agreement Demystified

« Fundamentals of Corporate Structures and Their Effects on 4 Types of Equity Offerings

« How Choosing Your Company Legal Structure Affects Business Down the Line
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Principal, Much Shelist, P.C. ‘

Direct: +1 224.436.5142

Summary

»  Corporate structuring and restructuring attorney with nearly 30 years of experience in advising companies, boards of
directors, owners, and other stakeholders in various contexts, including distressed, bankruptcy, and special situations.

= Represented and advised in 150+ transactions and litigation across a wide spectrum of industries.

=  Serial entrepreneur who understands business from the businessperson’s perspective.

= Consistently ranks as a top business law attorney in various surveys, holding highest possible ratings from
Martindale-Hubbell (AV® Preeminent™), AVVO (10/10), and Justia (10/10). Has repeatedly been recognized as a
“Super Lawyer” in multiple practice areas, including Business/Corporate Law and Bankruptcy & Creditor/Debtor
Rights and named a “Leading Lawyer” by Leading Lawyers Magazine several times.

= Admitted to the bars (each by exam) in New York, lllinois, Arizona, and New Jersey.

Thought Leadership Examples

»  Principal Author and Editor-In-Chief, (Thomson Reuters),

=  Principal Author and Editor-In-Chief, inesses (Thomson Reuters)
=  Author of 100+ articles and speaker at 100+ events. Examples here.

Academics

=  Clayton Center for Entrepreneurial Law Visiting Professor at the University of Tennessee College of Law.

» Adjunct Professor of Strategic Management, University of Chicago Graduate School of Business

= JD from the University of Pennsylvania.

= B.S. in Business Administration (magna cum laude in three years) from Albany State University.
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Jeremy Waitzman - jwaitzman@muchlaw.com

Jeremy Waitzman advises his clients on significant transactions and operational issues in their businesses.

Described by clients as “an essential business advisor” and “a partner in the success of my business,” Jeremy
has substantial experience representing businesses of all types and sizes from inception, guiding them
through significant growth and often through ownership’s exit.

His clients include privately-held middle market and emerging growth companies, family offices/funds,
investors, C-level executives, boards of directors, family-owned businesses, and entrepreneurs. Jeremy
counsels clients in the areas of corporate law, mergers & acquisitions, private placements, general contract
law and often acts as outside general counsel for his clients. Jeremy represents individuals, closely held
businesses, start-up companies and serves as outside counsel to several large corporations. His work with
companies often includes strategies for creation of enterprise value.

More information
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Private Directors Association®

Financial Poise™

 Executive Forum™

* Private Director Symposium™

« ChamberWise™

« DailyDAC™
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About Private Directors Association® @

 The ® (PDA) is an independent 501(c)(6) founded in 2014 and
headquartered in Chicago, IL. PDA is the only national association dedicated to improving private
companies' growth and sustainability through governance that adds value.

* Its close to 3,000 members include current and qualified future board members, private company
owners, and C-level executives of family-owned businesses, ESOPs, private equity owned, early
stage, and start-up organizations.

e The PDA’s mission is to:

Advocate for and teach board formation and governance

Enhance private company value through high-performing boards

Advocate for the value of diverse and inclusive boards

Create a national alliance of directors, executives, and private company owners interested in
board service to learn, network, and identify and attract exceptional board members

24
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The Co-Producing Chapters @

« Bare Bone Board Basics - for the Private Company is a co-production of Financial
Poise, Executive Forum, Vistage, Private Director Symposium, ChamberWise,
DailyDAC, and the following chapters of the Private Directors Association:

« Alabama

« Dallas

» DC Metro

* Nashville

* New England

* New York Metro
« Tampa Bay

« Wisconsin

« Goto for contact information for
any of these, or other, chapters.
25
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About Executive Forum @

The Executive Forum is a highly engaged community of executives from leading
corporations who share a passion for “what’s next” to drive business growth.

 Its mission is to empower senior executives to reach their fullest career and business
potential.

« Since its formation in 1995, the Executive Forum has grown to over 400 members who
are the top-most leaders at market moving companies, run portfolios for the most
innovative Private Equity Firms and serve as directors on boards --- public, private and
non-profit.

 More information can be found at
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About Financial Poise™ |

» The primary mission of Financial Poise™ is to provide reliable plain English business, financial, and
legal education to individual investors, entrepreneurs, business owners, and executives, and to help
trusted advisors do the same.

« Sign up for our free weekly e-newsletter =

« Learn how to write or speak for Financial Poise . The antithesis of “pay-to-play.”
» Check out our other webinars

» Send any other inquiry to

*Newsletter subscribers are occasionally offered free webinars. Subscribers never receive more
than one email per week and their information is never shared.
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Additional Information & Resources @

 For more information about this series and for free access all the
PowerPoints in this series, if you are not a member of PDA, visit

*** This PowerPoint was produced in connection with a video
webinar that premiered on 3/22/23. If you are reading this without

the benefit of having attended the webinar, then you are missing its
real value. You can access the webinar on-demand for free through

the if you are a member of the
PDA or for a small fee through the

website.
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