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• Nothing tests a board of directors better than an existential threat to the company. And there is no greater existential threat to a company than 
its insolvency.

• Whether a company is insolvent, however, is often unclear. This is why the phrase “zone of insolvency” is sometimes useful. At the same time, 
however, the phrase is commonly misunderstood and misused. Consequently, directors and officers often make mistakes that were easily 
avoidable.

• This webinar first provides a grounding in the law with respect to how directors should conduct themselves as the solvency of their company 
becomes questionable, and how they must conduct themselves when the company becomes clearly insolvent.

• The webinar goes beyond this, however, by providing a practical understanding of the various options a financially distressed company has 
available to it to deal with that financial distress, whether the company is solvent or not.

• Options discussed include the assignment for the benefit of creditors, the ‘friendly’ foreclosure under Article 9 of the UCC, traditional chapter 
11, subchapter V of chapter 11, assignments for the benefit of creditors, and out-of-court workouts.

• As with each episode in this series, the information presented in this webinar will be equally helpful and accessible to company
owners/executives as to board members and prospective board members.

*More information about the subject can be  accessed at DailyDAC.com and in Strategic Alternatives For and Against Distressed Businesses, 
published annually by Thomsron Reuters.  

About the Episode* 
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Bare Bone Board Basics – for the Private Company

1. Series Overview & Preview – Welcome to the (Boardroom) Jungle
2. Public v. Private & Fiduciary v. Advisory: Different Boards for Different Situations
3. Where the Board’s Duties Stop & the C-Suite’s Duties Begin: An Overview of a Board’s Functions & Fiduciary Duties
4. How to Conduct an Effective Board Meeting
5. Committees of a Board & Work Between Board Meetings
6. Recruiting & Remunerating Directors & What Directors Should Do Before Saying “Yes”
7. Special Issues Require Special Attention: Retaining Experts & Conducting Investigations
8. Soft Skills Workshop: Leadership, Communication & Trust 
9. Enterprise Risk Management
10. Going into Executive Session 
11. The Workings of the Audit Committee
12. The Workings of the Compensation Committee
13. Advising Companies that Are or May Be Insolvent- January 25 
14. Special Committees for Special Considerations- February 22
15. Comparing the LLC Manager & the Corporate Director- March 22, 2023
16. The Essential Guide to D&O Insurance- TBD
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• The material in this webinar is for informational purposes only. It should not be considered 
legal, financial or other professional advice. 

• You should consult with an attorney and other appropriate professional to determine what 
may be best for the needs of your specific situation. 

• While the webinar producers and speakers take reasonable steps to ensure that 
information presented is accurate, they make no guaranty in this (or any) regard.

*** This PowerPoint was produced in connection with a video webinar that 
premiered on 1/25/23. If you are reading this without the benefit of having attended 
the webinar, then you are missing its real value. You can access the webinar on-
demand for free through the Private Director Association website if you are a 
member of the PDA or for a small fee through the Private Director Symposium 
website.

Disclaimer
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Fiduciary Duties



In Delaware, the primary fiduciary duties are:

• The duty of care, which requires that directors and officers become informed, independently evaluate
information received, consider all reasonable alternatives, and act with requisite care.

• The duty of loyalty, which requires that directors and officers act in good faith, with disinterested and
independent judgment.

* Complying with fiduciary duty principles of Delaware law generally suffices to satisfy the laws on
the subject in other states. The legal discussion in this presentation is therefore focused on
Delaware law.

Fiduciary Duties- The Big Picture
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Conflicts of Interest

• D&Os must exercise particular caution where there is a conflict of interest or the appearance of one, such as being
adverse to the Company in a transaction, having an interest in a third-party transaction with the Company, or having
personal relationships with parties affected by the transaction.

• D&Os closely affiliated with existing equity or debt holders should ensure actions considered in their capacities as
directors and officers are determined by reference to the interests of the company and its stakeholders.

• Most conflicts can be managed through proper identification and process.

• Conflicts should be identified upfront (and on an ongoing basis) and disclosed to the full board of directors thereby
allowing the board to take the required steps to manage the conflicts.

• The appointment of independent directors, independent committees, and CROs can assist with addressing potential
conflicts.*

• Inter-entity conflicts within a corporate enterprise must be considered.

* See also Alternative Debtor Management? Discharge Your Fiduciary Duty at $1,155 Per Hour!
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https://www.dailydac.com/independent-director-role-in-corporate-workouts/
https://www.dailydac.com/chief-restructuring-officer-primer/
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• If D&Os satisfy the duties of care and loyalty, then they are afforded the protection of the ‘business
judgment rule,’ which gives deference to decisions reached by a proper process.

• Improper self-interest, self-dealing, lack of good faith, fraud, failure to act, or abdication of
responsibilities will jeopardize a director’s ability to benefit from the BJR.

• If the BJR protection is lost, prudent directors should assume that courts will then evaluate the
challenged transaction under the stricter “entire fairness” standard, which shifts the burden to
directors and officers to prove that the decision or transaction was both procedurally and
substantively fair.

Standard if Actions are Challenged – Business Judgment Rule
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Fiduciary Duties in the Context of Distress

• In evaluating the Company’s strategic alternatives and stewarding a financially challenged company,
directors and officers will be called upon to make various decisions

• These actions—or the decision not to act—could be attacked (with the benefit of hindsight) if the
Company were to subsequently falter or stakeholders perceive that they were harmed by a
decision to enter into, or forego entering into, a transaction or restructuring.

• Directors and officers of each legal entity in the Company’s structure must comply with applicable
fiduciary duties while engaging in decision-making and the broader process. Managers operate under
the same fiduciary obligations and should equally apply this guidance.

• At a high level, directors and officers can fulfill these fiduciary duties by actively engaging in an
informed manner, with requisite care, and in the best interests of the Company (and in pursuit of
maximizing value for the benefit of all stakeholders).

• Engaging with stakeholders can help demonstrate that directors and officers have pursued a
good-faith attempt to act in the best interests of a company.
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To Whom are Fiduciary Duties Owed?

• Directors and officers generally owe their fiduciary duties to the company (i.e., to maximize the value
of the company), but certain stakeholders may be able to assert derivative claims on behalf of the
company (i.e., obtain “standing”) for breach of those duties.

• When a company is solvent, shareholders rely on appointed directors and officers acting as
fiduciaries to protect their interests, while creditors are afforded protection through creditor rights
(contracts, general commercial law, etc.).

• When a company becomes insolvent, creditors may be able to obtain standing.

• Although the fiduciary duties of care and loyalty to the company remain the same, the beneficiaries of
those duties shift when the company becomes insolvent.

• Previously, Delaware cases (e.g., Credit Lyonnais) implied that fiduciary duties might shift to include
creditors when a company on the edge of insolvency, i.e., in zone of insolvency.

• However, Delaware courts (e.g., Gheewalla) have since rejected the zone of insolvency as a legal
concept and clarified that actual insolvency is the triggering threshold for determining whether
creditors gain standing to pursue derivative fiduciary duty claims.
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Key Takeaways

• It is important to establish and follow a thoughtful decision-making process and maintain thorough
records of that process. The board should assume their actions will be scrutinized by other parties in
the future.

• Directors and officers can minimize potential liability by:

• Assessing conflict issues
• Obtaining professional advice
• Meeting regularly
• Appointing one or more disinterested director
• Distinguishing between decisions made as an equity holder and decisions made as a director or

officer
• Analyzing solvency
• Evaluating all viable alternatives, challenging the assumptions and data upon which the

evaluation is based, and documenting the decision-making process
• Taking actions that maximize the value of the enterprise
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Fiduciary Duties – in the Context of a Limited Liability Company

• Corporations and LLCs are not the same! While the default is that the duties of LLC managers track those of
corporate directors, many LLC operating agreements contain waivers of fiduciary duties and other contractual
modifications to the statutory defaults.

• Waivers of this type have generally been respected by Delaware courts outside of the bankruptcy context. See e.g.
CML V, LLC v. Bax, 6 A.3d 238, 250 (Del Ch. 2010).

• There nonetheless remains an implied covenant of good faith and fair dealing that cannot be waived. See e.g.,
Del. Code tit. 6 § 18-1101; Del. Code tit. 6 § 17-1101.

• In addition, subsequent amendment of documents to include such waivers may not be effective, particularly as
to prior bad acts.

• Thus, it is prudent for LLC managers to act as though they owe fiduciary duties similar to those owed by corporate
directors. See Credit-Lyonnais Bank Nederland, N.V. v. Pathe Commc’ns Corp., No. CIV. A. 12150, 1991 WL
277613, at *36 n. 55 (Del Ch. Dec. 30, 1991).

For additional reading, see There Ought to Be a Law, and There Is: When the Insolvent LLC’s Manager
Distributes Cash But Does Not Pay Creditors.
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Privilege Considerations

• Confidential communications between a Company (or Board members) & Counsel for the purposes of
legal advice will likely be protected from disclosure by the attorney-client privilege.

• BUT including a third party in a privileged communication, including forwarding a privileged email,
or speaking about privileged matters in the presence of a third party likely will cause a waiver
the attorney-client privilege.

• Such third parties include:

• Formal and informal Board observers;
• Employees of a shareholder that are not Board members;
• Financial advisors, bankers, PR and communications firms, and experts; and
• Counterparties to negotiations.
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Solvent or Insolvent?



What Does it Mean to be Insolvent?

• Two common tests (satisfying either = insolvency) :

Balance Sheet Test: A company is considered insolvent if

• The sum of its debts exceeds the aggregate value of its assets; and
• There is no reasonable prospect that the business can be successfully continued in the

face of that insolvency.

Cash Flow Test: A company is considered insolvent if it is unable to pay its obligations as
and when they come due.

• However, determining the moment a company becomes insolvent is subject to debate. A
board’s decisions will be judged in hindsight.
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So, What’s a Board to Do?
• A prudent BOD should therefore focus on maximizing the value of the enterprise’s long-term

wealth-creating capacity when it is not sure of the company’s solvency.

• Thus, D&Os should engage in good faith with creditor groups and other stakeholders, which
demonstrates in real time the board’s and management’s pursuit of a value-maximizing strategy.

• At the extreme, the CEO cannot bet all a company’s money on ‘26 Red.’

* For additional reading, see What to Do When Your Company May Be Insolvent
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First Things First



Beware of Creditors Bearing Gifts

• ‘Friendly Foreclosure’

• PG relief

• Forbearance Agreements
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Forbearance Agreements 

COMMON ASKS:
• Forbearance fee 
• Enhanced covenants 
• Agreement to cure defaults during forbearance period
• Termination in event of any new default 
• Recitations relating to admission of default by Company and any guarantors; no defenses
• Reaffirmation of any personal guaranties
• Release of any claims by Company

BEFORE AGREEING, CONSIDER:
• Whether terms are feasible and whether alternatives can be proposed
• Any claims against creditor? 
• Is Company’s cooperation necessary for creditor to recover 100%?
• Fiduciary Duties
• What can & will creditor do if Company simply says no?
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Forbearance Agreements (cont.)
• Following a default – Borrower can expect a reservation of rights letter.

• Then it is common for borrower and lender to work together to enter into a Forbearance Agreement, 
under which:

• Borrower acknowledges default under original loan agreement
• Lender agrees to refrain from exercising rights against borrower for defaulting, as long as 

Borrower performs or observes new conditions in forbearance agreement and cures default

• Contrast with amendments to loan agreements:

• Amendment – used to change terms of loan agreement, resulting in extinguishment of event of 
default under original agreement

• Forbearance agreement – default under original agreement is acknowledged by parties & not
extinguished by entering into new agreement

* To read more, see What do Secured Lenders Want? The Basics of Loan Forbearance 
Agreements
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Strategic Alternatives For and 
Against Distressed Businesses
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What Does the Lifecyle of a Typical Chapter 11 Look Like?

• Exit Chapter  11
• Implement Restructuring
• Claims Resolution P rocess
• Avoidance Action/Asset 
Recoveries

• Plan Form ulation
• Disclosure Statement
• Exclusiv ity Periods
• Solicitation
• Confirmation
 Requirements

• 1st Day  Hearing
• 1st Day  Motions
• Automatic Stay
• DIP Financing

• Ordinary Course of Business
• Contract & Lease 
Assumption / Reject ion

• Reporting Obligations
• Schedules/SOFAs

• Cash = King
• Consider Strategies & 
Alternatives

• Slow Pay / No Pay Vendors
• Credit Restrictions

Alternatives For 
the Debtor

Alternatives 
Against the 

Debtor

Out of Court 
Restructuring

Friendly Article 9 /  
Surrender & 
Satisfaction

ABC

Chapter 11

Chapter 7 
Liquidation

Involuntary 
Chapter 11 / 7

Federal 
Receivership

State Court 
Receivership

Article 9 
Foreclosure

Chapter 11 
Debtor

Prepack

Prearranged / 
Free-Fall

Tradit ional Chapter  11 Subchapter V SARE

1st Days of 
Case

Classic 
Reorganization

Orderly 
Liquidation

Plan 
Confirmation

Exit & Post-
Confirmation

Case
Dism issal / 
Conversion

Going Concern 
Sale

Bankruptcy
Court

Secured 
Creditors

Creditors‰ 
Committee

Executory 
Contract / Lease 
Counterparties

Customers

Trade 
Creditors

Employees

US Trustee

Secured 
Creditors

Unsecured 
Creditors

Vendors

Employees

Distressed 
Business

Customers

Business as 
Usual
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What Alternatives to Chapter 11 Exist for a Company 
in Financial Distress?

Chapter 7 
Liquidation

Alternatives for 
Debtor

Alternatives 
Against Debtor

Distressed 
Business

Friendly 
Article 9 / 

Surrender & 
Satisfaction

Out of Court 
Restructuring

Assignment 
for Benefit of 

Creditors 
(ABC)

Chapter 
11

Article 9 
Foreclosure

State Court 
Receivership

Involuntary 
Chapter 7 

or 11

Federal 
Receivership
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Hypothetical Shared Pain Restructuring

Owned by 
Founder

52%

Owned by 
Financial 
Partner

48%

Landlord
15%

Lender
10%

Old Equity
45%

Financial Partner
30%

Landlords

Lenders

Pre-Restructuring

Landlords

Lenders

$X
mo. lease payment

$Y
mo. debt payment

$X-???

mo. lease payment

$y-???mo. debt payment

Post-Restructuring
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One Size Doesn’t Fit All (Different Companies Require 
Different Solutions)

26

Owner

HoldCo

Lenders

Loc 5, 
Inc.

Landlords

Lease 
5

Lease 
4

Loc 4, 
Inc.

Loc 7, 
Inc.

Lease 
7

Lease 
6

Loc 6, 
Inc.

Loc 1, 
Inc.

Lease 
1

Loc 3, 
Inc.

Lease 
3

Lease 
2

Loc 2, 
Inc.

Lease 
8

Loc 8, 
Inc.

Lease 
9

Loc 9, 
Inc.

Loans

$50 millio
n

Lease Obligations

$70 million

GuarantiesGuaranties
Owner

HoldCo

Loc 5, 
Inc.

Loc 4, 
Inc.

Loc 6, 
Inc.

Loc 1, 
Inc.

Loc 3, 
Inc.

Loc 2, 
Inc.

26



One Size Doesn’t Fit All (Different Companies Require 
Different Solutions cont.) 
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Founder

HoldCo

Bank 
1

Studio Contracts

Studios

LL 1

Equity 
Partner

Bank 
2100%%

Loc 8, 
Inc.

Loc 9, 
Inc.

Loc 
10, 
Inc.

Loc 5, 
Inc.

Loc 6, 
Inc.

Loc 7, 
Inc.

Loc 2, 
Inc.

Loc 3, 
Inc.

Loc 4, 
Inc.

LL 2 LL 3 LL 3 LL 3 LL 4 LL 5 LL 6 LL 3Leases

1st Lien (Loan 1)

Secured Debt

2nd Lien (Loan 3)

100%

Personal Guaranties

Ops. in State 
#1

Ops. in State 
#2

Ops. in 
State #3

Ops. in 
State #4

Ops. in 
State #5

Location 1

1st Lien (Loan 2)
1st Lien (Loan 4)

Parent Guaranty Loan 2

Loc 8, 
Inc.

Loc 9, 
Inc.

Loc 10, 
Inc.

Loc 5, 
Inc.

Loc 6, 
Inc.

Loc 7, 
Inc.

Loc 2, 
Inc.

Loc 3, 
Inc.

Loc 4, 
Inc.

LL 6 LL 3

General Notes:

(1) Each operating company lease 
guarantied by HoldCo as parent

(2) Founder personally guarantied some 
leases

(3) Other leases have large L/C

(4) Bank 2 has guaranty from HoldCo as 
parent
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Key Factors That Drive Strategy

• Desired result

• Nature, level, and causes of distress

• Customer concentration risk, flight risk, 
dependency

• Level of stakeholder support (vendors, other 
creditors)

• Size, location, ownership structure

• Liquidity position v. cash burn  

• Whether there are unencumbered assets

• Macro trends

• Liquidation v. going concern 
value

• Tax implications (e.g., CODI)

• Lender litigation risk 

• Existence of PGs / Collectability

• Fiduciary duties
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Options Abound



Out-of-Court Workout

• Since it may be difficult to obtain consent of nearly all creditors as required for a composition, a 
company may opt to seek concessions solely from its financial creditors (bank, equipment lessors, 
bondholders, etc.)

A Workout Agreement will restructure the debt of a particular creditor

Generally, Creditor will agree to deferred 
payments, extended time of repayment, 

and/or reduced total amount of 
indebtedness.

In exchange, Debtor may be required to sell 
assets, grant additional collateral, meet 

certain operational benchmarks and/or be 
subject to heightened financial reporting.
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‘Naked’ Sale

• Debtor sells its assets, generally to a secured lender, or to a third party (potentially to its own 
shareholders) with the consent of the secured lender.

Advantages
• Quick and relatively inexpensive method of liquidating a business
• May also serve as a quick method for the sale of a company as a going concern

Disadvantages
• Requires consent of all lienholders
• Treatment and impact of unsecured creditors.
• Possibility of being deemed a fraudulent transfer
• Breach of fiduciary duty concerns for board of directors of debtor
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Article 9 Sale



Article 9 Sales

• Fast and inexpensive way to sell a secured creditor’s collateral

• UCC permits a secured party to take possession of its collateral and, without removing the collateral 
from the debtor’s premises, dispose of it

• Sale must be commercially reasonable

• The secured party may purchase the collateral at a public sale but not at a private sale unless the 
collateral has a public market where the price can be readily ascertained

• The secured party must notify the debtor and any other guarantors or obligors as well as other 
junior secured parties

• When the rules are followed, all of Debtor’s rights in collateral are transferred and subordinate 
security interests are discharged. A good faith purchaser for value takes title free and clear even 
when secured party fails to strictly comply with the statutes
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Friendly Foreclosure or Surrender

• Friendly Foreclosure

• A term to describe foreclosure which Borrower cooperates with
• Borrower’s cooperation can help make foreclosure fast and inexpensive 

• Surrender in Satisfaction

• UCC Art. 9-620 permits lender to accept debtor’s surrender of collateral in full or partial 
satisfaction of debt

• Must meet specific requirements, including:
• Debtor consent
• No party who has right to notice of surrender objects
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Creditor Composition

Sometimes referred to as 
an out-of-court Chapter 11

Creditor composition is a 
contract between a 

debtor and its creditors

Participating creditors agree to 
accept certain payments in full 

satisfaction of their claims
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Dissolution

Advantages:
• Cost
• Control
• Timing
Purpose:
• Notify Secretary of State
• Pay All Obligations
• End Recurring Obligations
• Tax Clearance
• Critical to “Winding Down”

Winding Up:
• Distribute Assets
• Close Accounts
• Wrap up IRS/State Tax Issues/Cancel EIN
• Name Availability
• Cancel Licenses
• Notify Creditors
Other Dissolutions:
• Nonprofits
• LLC

Process:

• Board Meeting
• Shareholder Meeting

• File Reports
• File Tax Returns
• Resolve Unpaid 

Business Debt
• Pay Taxes and Fees
• Judgment/Court Order
• Automatic Expiration

• Operation
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Assignment for the Benefit 
of Creditors (“ABC”)



Assignment For Benefit of Creditors

Commonly like a 
Chapter 7 (but 

“operating 
assignments” 

possible)

Debtor assigns all 
of its assets to an 

independent 
fiduciary for 

creditors

Fiduciary sells all 
the assets and 

distributes 
proceeds to the 

creditors

Distribution done 
fairly consistently 
with Bankruptcy 

Code priority 
scheme
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Assignment for the Benefit of Creditors (“ABC”) (cont.)

• ABC is a state law remedy, so form of ABC will vary dependent on laws of relevant jurisdiction

• Statutory vs. Common Law ABCs

• States may adopt statutes to govern ABCs (e.g. California, Delaware, New York)
• State law may set specific requirements Assignee must follow, e.g. claims bar dates for 

creditors, form of notice of ABC to creditors, etc.

• Others may have no statutory framework, but case law exists to govern ABCs (“Common Law” 
ABC) (e.g. Illinois)

• Under common law ABC, Assignment is simply a contract agreement between debtor 
to transfers title, custody, and control of property to Assignee for sale/liquidation
• Other laws still relevant- i.e. UCC
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Traditional Chapter 11



One Way to Categorize Chapter 11 Cases

• Pre-packaged bankruptcy (pre-pack)
• Before the filing of a case, the debtor and creditors negotiate an agreed upon plan. The petition 

is then filed, and the plan is proposed and confirmed in a relatively short period

• Pre-arranged bankruptcy
• Before the filing of a case, the debtor and creditors negotiate an agreed-upon plan, but such 

requisite number of creditor approvals necessary for plan confirmation have not yet been 
secured

• Free-fall bankruptcy
• A filing other than by pre-packaging or pre-arrangement, may be as a result of one or more of 

numerous factors, including intense litigation pressure or trade creditor turn-off
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Chapter 11 Advantages

Binds all 
creditors

Automatic 
stay

Sales are 
made free 
and clear

Rejection of 
burdensome 

contracts

Certain tax 
advantages
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Chapter 11 Disadvantages

Cost/
more time/ 
distraction

Loss of 
some 

control/risk 
total loss of 

control

Fishbowl Stigma
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Ultimate Purpose of Chapter 11

• Chapter 11 is a court-supervised restructuring of a company’s business and pre-filing financial obligations.

• The ultimate goal of a chapter 11 case is is often to obtain approval of a “plan of reorganization,” which governs 
the treatment of claims against, and interests in, the debtor.

• The plan is a contract that consists of the transactions that collectively constitute the restructuring.
• The plan enables the debtor to satisfy claims or liabilities with different tools (e.g., cash, issuance of new debt or 

equity securities, reinstatement of obligations or releases) in exchange for value. The plan may provide for:

• payment of classes of claims;
• sale of all or part of the debtor’s assets;

• exit financing;
• capital restructuring including possible issuance of new debt or equity securities;
• resolution of corporate issues, including cancellation of old securities and amending bylaws; and/or

• possible releases and indemnification.
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Plan Confirmation

• Bankruptcy court ultimately approves (confirms) or disapproves of the plan
• Section 1129 of the Bankruptcy Code sets forth confirmation requirements
• CONSENSUAL Plan Confirmation

• Plan is consensual if all classes of creditors vote to accept
• Class accepts a plan if creditors holding at least 2/3 in dollar amount and more than 1/2 in number 

vote to accept  
• CRAMDOWN

• Nonconsensual confirmation known as “cramming down”
• If plan is not accepted by every creditor class, court may confirm plan over negative vote of a class of 

dissenting creditors only if:
• (a)  at least one class of impaired creditors accepts the plan, and
• (b)  plan is “fair and equitable,” i.e., the debtor’s assets are distributed according to “Absolute 

Priority Rule”

45

https://www.dailydac.com/bankruptcy-glossary/confirmation-requirements/


The Chapter 11 Plan Process: Confirmation of a Plan

• After voting, the court will confirm the plan if, among other things:

• the plan complies with the applicable provisions of the Bankruptcy Code;
• the plan has been proposed in “good faith;”

• the identities of post-emergence directors and officers (and their compensation) are disclosed; 
• if there are impaired classes of creditors, all classes of impaired creditors have approved the plan 

or the plan satisfies the requirements for “cramdown” (discussed below); 

• the plan is feasible (i.e., not likely to be followed by another bankruptcy case); and
• the plan is in the “best interests of creditors.”

• Absent “substantive consolidation,” the plan confirmation standards must be analyzed on a debtor-by-
debtor basis.
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Valuation is a Key Issue in Chapter 11 

• The Absolute Priority Rule requires that, absent consent, senior classes of creditors must be paid in 

full before junior classes receive or retain any property under a traditional chapter 11 plan

• An example of how this works: 

• Secured Creditor A  is owed $10 and has senior lien on all assets

• Secured Creditor B is owed $8 and has junior lien on all assets

• General unsecured creditors (“GUCs”) are owed an aggregate of $20

• What A, B, and GUCs will be paid in a plan depends on how value there is to be distributed 
under that plan

• Value of cash is easy to determine. Value of other assets, including equity, not so easy
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Subchapter V of Chapter 11 - An Overview



Subchapter V of Chapter 11

• Took effect 02/19/20; amended further by CARES Act and CCA. 

• Creates Subchapter V of chapter 11 & modifies certain provisions of Bankruptcy Code

• Who qualifies?  As enacted: Debts > 50% business debts and aggregate 

noncontingent, liquidated, secured and unsecured debts total less than $7.5 m.
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About the Faculty



Jonathan Friedland 
Principal, Much Shelist, P.C.
Direct: +1 224.436.5142  
jfriedland@muchlaw.com

Summary
§ Corporate structuring and restructuring attorney with nearly 30 years of experience in advising companies, 

boards of directors, owners, and other stakeholders in various contexts, including distressed, bankruptcy, and 
special situations.  

§ Represented and advised in 150+ transactions and litigation across a wide spectrum of industries.
§ Serial entrepreneur who understands business from the businessperson’s perspective.
§ Consistently ranks as a top business law attorney in various surveys, holding highest possible ratings from 

Martindale-Hubbell (AV® Preeminent™), AVVO (10/10), and Justia (10/10). Has repeatedly been recognized as 
a “Super Lawyer” in multiple practice areas, including Business/Corporate Law and Bankruptcy & 
Creditor/Debtor Rights and named a “Leading Lawyer” by Leading Lawyers Magazine several times.

§ Admitted to the bars (each by exam) in New York, Illinois, Arizona, and New Jersey.

Thought Leadership Examples
§ Principal Author and Editor-In-Chief, Commercial Bankruptcy Litigation (Thomson Reuters),
§ Principal Author and Editor-In-Chief, Strategic Alternatives for and Against Distressed Businesses (Thomson 

Reuters)
§ Author of 100+ articles and speaker at 100+ events. Examples here.
•
Academics
§ Clayton Center for Entrepreneurial Law Visiting Professor at the University of Tennessee College of Law.
§ Adjunct Professor of Strategic Management, University of Chicago Graduate School of Business
§ JD from the University of Pennsylvania.
§ B.S. in Business Administration (magna cum laude in three years) from Albany State University.

51

https://www.linkedin.com/in/jonathanfriedland/
mailto:jfriedland@muchlaw.com
https://store.legal.thomsonreuters.com/law-products/Treatises/Commercial-Bankruptcy-Litigation-2d-2023-ed/p/106877650
https://store.legal.thomsonreuters.com/law-products/Pamphlet/Strategic-Alternatives-For-And-Against-Distressed-Businesses-2023-ed/p/106877647
https://scholar.google.com/citations?hl=en&user=gNBHPOImcRAC&view_op=list_works&citft=1&citft=2&citft=3&email_for_op=jfriedland%40financialpoise.com&gmla=AJsN-F5jRp_kGsdj-m_hMubbNTTkSYn_NbpuJ4V0Z-0bd75Z0OJxlF1sKUiCjCf0FD7Fy0UmGaMIEm-JPJYqtuA0SwmLrBUInQnfubIN0bt1MMLJ7dWDXXE


Allan Grafman
AllanGrafman@allmediaventures.com

• Has served on 12 boards, including 4 public, 4 private 
equity-owned and 4 venture-sponsored. 

• Was Chair of the Audit Committee of publicly-traded 
IDW Media Holdings, prior to becoming its current 
CEO. 

• Specific past experience includes serving as the 
Chairman of the Board of a Nasdaq listed video game 
company and other entertainment, media, and 
consumer-focused entities. Has served on Audit, 
Compensation, and Governance Committees. 

• Is a licensed investment banker.  Past executive roles 
at All Media Ventures, Archie Comics, Hallmark, 
Tribune, ABC, and Disney. Received BA from Indiana 
University (PBK), Masters (Fellow), and MBA from 
Columbia (BGS).
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Deirdre O’Connor
Managing Director, Epiq Corporate Restructuring 
(347) 229-3461
deirdre.oconnor@epiqglobal.com

Summary

•Proven business leader at the intersections of law, government, finance, and business for over 25 
years, providing counsel to troubled companies and developing and executing strategic operating 
plans.  Deep experience in both government and the private sector managing distressed situations. 
•As U. S. Trustee for the Southern District of New York, monitored some of the largest corporate 
reorganizations on record. As Assistant United States Attorney, represented a myriad of federal 
agencies in civil bankruptcies and criminal bankruptcy prosecutions. As a law partner, represented 
debtors, creditors, and trustees. 
•Has focused on achieving strategic transformations for sustained profitability and corporate resilience 
in several disciplines. Highly experienced and accomplished, she is recognized and respected by her 
peers and is one of very few women at the top of the corporate restructuring field. 
•Spearheaded three major turnarounds: elevated Epiq Global to industry leader in Corporate 
Restructuring; rebuilt the restructuring business sales and operations at Kurtzman Carson 
Consultants; and repositioned Wells Fargo as a leader in distressed lending.

Leadership and Board Affiliations

•Lush USA, Court-appointed Provisional Independent Director, June – September, 2021
•ABC Carpet & Home, Independent Board Member, June 2021 – June 2022
•Connecticut Democracy Center, Board Member, October 2020 – present 
•American Bankruptcy Institute, Member, Board of Directors; Member, 2016 – 2022
•New York City Bar Association, Bankruptcy & Corporate Reorganization Committee, Chairwoman, 
2007-2010
•Catholic Renewal of Catholic Charities, Founding Member, Board of Directors 2010 - present
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Steven Strom
Senior Managing Director, Odinbrook Global Advisors
Direct: +1 203-918-4500  
Steven@odinbrook.com

Summary
• Investment banker and restructuring advisor with more than 30 years of experience in advising 
companies, creditors, owners, and other stakeholders in distressed, bankruptcy and special situations.  
• Advised clients in more than 150 transactions with total aggregate debt well more than $100 billion and 
testified as an expert witness in more than a dozen high profile contested matters.
• Focus includes developing and execution of strategic alternatives, challenging financings, M&A, 
bankruptcy, and various strategies to avoid bankruptcy.
• Currently a Director at Acreage Holdings and previously a director at Schmitt Industries and Dayco 
LLC.
• Provides strategic advice, expert testimony and board services from his firm, Odinbrook Global 
Advisors.
• Experience in a broad range of industries including energy, gaming, media, industrials, consumer, 
shipping, airlines, retail and others and in cross-border/global issues in Europe, Asia and South America.

Leadership Experience
• CEO of Blackhill Partners
• Global Head of Restructuring at Jefferies 
• Managing Director at CIBC World Markets and Chanin Capital Partners

Education
• MBA from the University of Michigan with concentration in Finance
• B.S. in Finance from Arizona State University
• Subsequent education on Disruption and Innovation, Corporate Sustainability and ESG, Cannabis as a   
Business and Artificial Intelligence for Business Leaders
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About the Co-Producers

• This is the 12th episode in a series of webinars produced by:

• Certain chapters of the Private Directors Association®
• Financial Poise™

• Executive Forum™

• Vistage®

• Private Director Symposium™

• ChamberWise™

• DailyDAC™
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About Private Directors Association®

• The Private Directors Association® (PDA) is an independent 501(c)(6) founded in 2014 and 
headquartered in Chicago, IL. PDA is the only national association dedicated to improving private 
companies' growth and sustainability through governance that adds value.

• Its close to 3,000 members include current and qualified future board members, private company 
owners, and C-level executives of family-owned businesses, ESOPs, private equity owned, early 
stage, and start-up organizations.

• The PDA’s mission is to:

• Advocate for and teach board formation and governance
• Enhance private company value through high-performing boards
• Advocate for the value of diverse and inclusive boards
• Create a national alliance of directors, executives, and private company owners interested in 

board service to learn, network, and identify and attract exceptional board members
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The Co-Producing Chapters 

• Bare Bone Board Basics - for the Private Company is a co-production of Financial 
Poise, Executive Forum, Vistage, Private Director Symposium, ChamberWise, 
DailyDAC, and the following chapters of the Private Directors Association:

• Alabama
• Dallas
• DC Metro
• Nashville
• New England
• New York Metro
• Tampa Bay
• Wisconsin

• Go to https://www.privatedirectorsassociation.org/chapters for contact information for 
any of these, or other, chapters.
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About Executive Forum

• The Executive Forum is a highly engaged community of executives from leading 
corporations who share a passion for “what’s next” to drive business growth. 

• Its mission is to empower senior executives to reach their fullest career and business 
potential. 

• Since its formation in 1995, the Executive Forum has grown to over 400 members who 
are the top-most leaders at market moving companies, run portfolios for the most 
innovative Private Equity Firms and serve as directors on boards --- public, private and 
non-profit.

• More information can be found at www.executiveforum.org
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About Financial Poise™

• The primary mission of Financial Poise™ is to provide reliable plain English business, financial, and 
legal education to individual investors, entrepreneurs, business owners, and executives, and to help 
trusted advisors do the same.

• Sign up for our free weekly e-newsletter here*. 

• Learn how to write or speak for Financial Poise here. The antithesis of “pay-to-play.” 

• Check out our other webinars here.

• Send any other inquiry to info@financialpoise.com

*Newsletter subscribers are occasionally offered free webinars. Subscribers never receive more 
than one email per week and their information is never shared.
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DailyDAC offers a variety of free and paid tools for those involved in 
corporate distress & insolvency:

Chapter 11 Alerts- Email notification of all chapter 11 filings in the U.S. 
(no charge)

Public Notices- The internet's most visited website to see auction 
notices of companies and assets for sale through bankruptcy, ABCs, 
receiverships, Article 9, and in other urgent situations. (no charge)

Webinars & Articles- High quality educational, entertaining, plain 
English webinars and articles by objective, expert faculty. (articles at no 
charge)

Assignee Directory- A comprehensive directory of experienced 
assignees for the benefit of creditors. (no charge)

Auctioneer Directory- A directory of auctioneers in the "distressed and 
surplus" asset space. (no charge)

Distressed Deal Data- A weekly newsletter and online database of 
distressed investment opportunities.



Additional Information & Resources 

• For more information about this series and for free access all the PowerPoints in this 
series, if you are not a member of PDA, visit www.privatedirectorsymposium.org

• For more information about corporate distress/insolvency, visit https://www.dailydac.com
& subscribe to DailyDAC Weekly for free here. 
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