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About the Episode - Going into Executive Session

Executive sessions of the board are meetings held by non-management directors without senior management
in attendance, although the CEO may meet with the non-management directors prior to or after the executive
session. Executive sessions are a special meeting-within-a-meeting that provides an opportunity for the board
to meet privately to handle sensitive and confidential issues, foster robust dialogue, and strengthen trust and

communication. Matters discussed in executive sessions are highly confidential.

Regularly scheduled executive sessions set an expectation that private discussion amongst independent
directors will be handled as a matter of course, so as not to disarm or send a message which might be
perceived as unusual or threatening.

Although executive sessions are mandated for NYSE and NASDAQ-listed companies, they are appropriate and

considered a best practice for public, private, and nonprofit entities, as these sessions allow for more candid
discussion. As a general rule, an executive session should be regularly scheduled and not the exception.
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About the Episode - Going into Executive Session (con’t)

This 10th episode of Bare Bone Board Basics provides useful tools for better understanding
the following:

= the purpose of executive sessions;

= topics most appropriate for executive sessions;

"= how boards determine and document the methodology for cadence and timing of
executive sessions of the board and its standing committees;

= who should preside/attend;

= documentation (or not)/disclosure requirements; and

= pre and post-session interface with the CEO.
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Bare Bone Board Basics — for the Private Company

1. Series Overview & Preview — Welcome to the (Boardroom) Jungle

2. Public v. Private & Fiduciary v. Advisory: Different Boards for Different Situations

3. Where the Board’s Duties Stop & the C-Suite’s Duties Begin: An Overview of a Board’s Functions & Fiduciary Duties
4. How to Conduct an Effective Board Meeting

5. Committees of a Board & Work Between Board Meetings

6. Recruiting & Remunerating Directors & What Directors Should Do Before Saying “Yes”
7. Special Issues Require Special Attention: Retaining Experts & Conducting Investigations
8. Soft Skills Workshop: Leadership, Communication & Trust

9. Enterprise Risk Management

10. Going into Executive Session

11. The Workings of the Audit Committee

12. The Workings of the Compensation Committee

13. Advising Companies that Are or May Be Insolvent

14. Special Committees for Special Considerations
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https://privatedirectorsymposium.org/episode-1-series-overview-preview-welcome-to-the-boardroom-jungle/
https://privatedirectorsymposium.org/episode-2-public-v-private-fiduciary-v-advisory-different-boards-for-different-situations/
https://privatedirectorsymposium.org/episode-3-where-the-boards-duties-stop-the-c-suites-duties-begin-an-overview-of-a-boards-functions-fiduciary-duties/
https://privatedirectorsymposium.org/episode-4-how-to-conduct-a-board-meeting/
https://privatedirectorsymposium.org/episode-5-committees-of-a-board-work-between-board-meetings/
https://privatedirectorsymposium.org/episode-6-recruiting-renumerating-directors-what-directors-should-do-before-saying-yes/
https://privatedirectorsymposium.org/episode-7-special-issues-require-special-attention-retaining-experts-conducting-investigations/
https://privatedirectorsymposium.org/episode-8-soft-skills-workshop-leadership-communication-trust/
https://privatedirectorsymposium.org/episode-9-enterprise-risk-management/
https://privatedirectorsymposium.org/episode-10-going-into-executive-session/
https://privatedirectorsymposium.org/episode-11-the-workings-of-the-audit-committee/
https://privatedirectorsymposium.org/episode-12-the-workings-of-the-compensation-committee/

Disclaimer

The material in this webinar is for informational purposes only. It should not be considered
legal, financial or other professional advice. You should consult with an attorney or other
appropriate professional to determine what may be best for your individual needs. While the
webinar producers and speakers take reasonable steps to ensure that information presented
IS accurate, they make no guaranty in this (or any) regard.
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Executive Session- Defined

a. Short version: meetings held by non-management directors without senior management
present

b. Longer version: a meeting of a subset of the board or of the entire board, as the situation
calls for, to provide a more private forum to discuss and potentially vote on issues which,
by their nature, merit more private discussion

c. Note the ironic name: executives are generally barred from executive sessions!
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The Purpose of an Executive Session

a.

Confidentiality
Candor
Furthers the board’s independence from management

Valuable foundation for full board discussions.
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Some Practical Tips

a. No topics are off limits

b. Prior to or after the exec session, the non-mgmt (a/k/a outside) directors typically meet
with CEO, or the presiding director (usually the lead director or board chair), to discuss

themes and issues which emerge

c. Required of public cos; not required of private cos but considered a best practice
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Past Episodes Touched on But Didn’t Address Executive
Sessions

a.

Episode #3- Where the Board's Duties Stop & the C-Suite's Duties Begin: An Overview of
a Board's Functions & Fiduciary Duties

Episode #4- How to Conduct a Board Meeting

Episode #7- Special Issues Require Special Attention: Retaining Experts & Conducting
Investigations
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In Episode #3, We Learned... Directors Can be Placed into 3
Buckets

a. Inside directors - Directors who are employees of the company
b. Outside directors - Directors who are not employees of the company
c. Independent directors - Outside directors with no “material relationship” to the
Company
I. A “material relationship” may include commercial, industrial, banking, consulting,
legal, accounting, charitable & familial relationship
1. BUT ownership of even a significant amount of stock, by itself, is not a bar to

a finding of independence
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More From Episode #3

a. Independence (generally) # Disinterestedness (regarding the matter at hand)
I. Independence = Having no relationship with an interested party that reasonably
could influence the director’s decision-making
ii. Disinterestedness = Having no material financial or other benefit derived from the
matter under consideration, except as a stockholder
b. The Significance of Disinterestedness & Independence? If Board decision is approved
by majority of independent & disinterested directors, then courts will defer to such a
decision by second-guessing only if it cannot be attributed to any rational business

purpose- - - this is the Business Judgment Rule

Copyright © 2022 « Private Directors Association and DailyDAC, LLC. All rights reserved. 12



In Episode #4, We Learned

Common Order
a. Call to order

b. Recognize a quorum
c. Approval of agenda
d. Approval of minutes
e. CEO report

f. Financial report

g. Committee reports

h. Old business

... Board Meetings Tend to Follow a

I.  New business

]. Other business

k. Confirm next meeting date
|. Executive sessions

m. Adjournment

n. Post-meeting
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In Episode #7, We Learned... Certain Sensitive Situations
(“Calamities”) Require an Investigation

I.  Investigative activities by law enforcement or regulatory agencies
ii.  Whistleblower tips or anonymous letter

iii. An employee complaint

Iv. Audit identifies missing assets

v. Hacking of proprietary information systems

vi. Unauthorized removal of proprietary data

vii. Receipt of a threat of litigation

viii. Adverse media reporting
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In Episode #7, We Learned... Certain Sensitive Situations
(“Calamities”) Require an Investigation (cont’d)

a.

Slide #14 provides some examples of matters that may require executive session
Another example: financial crisis
Other crises

Common theme? Need to contain information + need to preserve legal privilege
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Confidential Matters (Confidentialities) Also May Require

Executive Session

a. Management irregularities

o}

Compensation

Succession

C-level performance

HR Matters

Conflicts among board members

Potential M&A activity (regarding larger, gating strategic issues)
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Other Matters May be Suitable for Executive Session

a. Sometimes, the seemingly mundane

\VA

Meeting with auditor
Office space
Dress code

Selecting vendors
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Timing: When & How Long?

a. Should be part of the standard agenda- start and/or end with one every meeting &

have them in the middle as appropriate

b. Can be very short
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Minutes / Notes

a. Detailed minutes- likely no
Notes of actions taken, including summary of deliberation and reasoning for votes-
yes

c. Situation-specific

d. Store separately

e. Approval at next board meeting (by those present at the executive session) is

standard
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Summary

a.

WHAT: Executive Sessions are for Calamities & Confidentialities

WHO: Executive Sessions should be attended by disinterested & independent directors
and those who they invite as necessary or helpful for the matter at hand

WHEN: Before and/or after every board meeting
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Webinar Faculty

* Christina Rashid
« Becky Sharpe

 Jonathan Friedland
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Christian Rashid

Ms. Rashid's nearly three decades of board work is highlighted by active oversight,
accountability and access to resources and capital. She applies qualities of diligence, sound
judgment and integrity and effectively collaborates with executives and fellow directors to
positively impact organizations in both opportunistic and challenging business cycles.

Investors, founders and executives have emplaced their trust in Ms. Rashid as advisor, director,
and co-investor. She has served as Principal Agent to the U.S. Small Business Administration
as Receiver (managing all aspects of three PE/VC funds), as advisor to companies ranging in
size from start-up to late stage and as an investor in private companies.

Ms. Rashid began her career as a CPA within the financial services division of Arthur Andersen

& Co. and spent the early years of her finance career at Heller Financial and GE Capital.
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Becky Sharpe

« Becky Sharpe’s passion is helping people, companies and boards be their best.

« As the CEO/Owner of International Scholarship and Tuition Services (ISTS),
Collegiate Sports Data, and WatchGameFilm, her focus is effective leadership
and innovation via continuous growth. Becky makes vision a reality through
building effective organizations. She has decades of board and board committee
experience.

« ISTS is one of Nashville’s Top Workplaces and has been awarded the When
Work Works award for exemplary workplace practices and has made Inc.
magazine’s list of the 5000 fastest-growing private companies in America three
times.
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Jonathan Friedland

« Jonathan Friedland is a partner with the Much Shelist P.C.

» He regularly advises boards of directors and owners of companies in financial distress.

* Friedland has been representing companies in out-of-court workouts, chapter 11
bankruptcy, and controlled liquidations for more than 25 years. He also has broad and
substantial experience in acting as outside general counsel to clients and in running both
a wide variety of corporate transactions, and a wide array of commercial litigation.

« He is widely recognized as a leading corporate restructuring and insolvency attorney. He
has been rated for many years as AV® Preeminent™ by Martindale-Hubbell, 10/10 by
AVVO, and 10/10 by Justia. Jonathan is the principal author of two leading legal treatises,
and his scholarship is widely cited by legal scholars. He formerly served stints as an
Adjunct Professor of Strategic Management at the University of Chicago’s Graduate
School of Business and as a Clayton Center for Entrepreneurial Law Visiting Professor of
Business Law at the University of Tennessee College of Law. More information here.
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About the Co-Producers

This is the seventh episode in a series of webinars produced by:

Certain chapters of the Private Directors Association®

Financial Poise™

Executive Forum™

WIS ELEE)

Private Director Symposium™

ChamberWise™
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About Private Directors Association®

» The Private Directors Association® (PDA) is an independent 501(c)(6) founded in 2014 and
headquartered in Chicago, IL. PDA is the only national association dedicated to improving private
companies' growth and sustainability through governance that adds value.

» Our close to 3,000 members include current and qualified future board members, private company
owners, and C-level executives of family-owned businesses, ESOPs, private equity owned, early
stage, and start-up organizations.

« The PDA’s mission is to:

» Advocate for and teach board formation and governance

= Enhance private company value through high-performing boards

» Advocate for the value of diverse and inclusive boards

= Create a national alliance of directors, executives, and private company owners interested in
board service to learn, network, and identify and attract exceptional board members
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The Co-Producing Chapters

» Bare Bone Board Basics - for the Private Company is a co-production of Financial Poise, Executive
Forum, Vistage, Private Director Symposium, ChamberWise, and the following chapters of the Private
Directors Association:

=  Alabama

= Dallas

= DC Metro

= Nashville

= New England

= New York Metro
= Tampa Bay

= Wisconsin

» Go to https://www.privatedirectorsassociation.org/chapters for contact information for any of these, or
other, chapters.
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About Executive Forum

« The Executive Forum is a highly engaged community of executives from leading
corporations who share a passion for “what’s next” to drive business growth.

* Its mission is to empower senior executives to reach their fullest career and business
potential.

 Since its formation in 1995, the Executive Forum has grown to over 400 members who are
the top-most leaders at market moving companies, run portfolios for the most innovative
Private Equity Firms and serve as directors on boards --- public, private and non-profit.

 More information can be found at www.executiveforum.org
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About Financial Poise™

« The primary mission of Financial Poise™ is to provide reliable plain English business, financial, and
legal education to individual investors, entrepreneurs, business owners, and executives, and to help
trusted advisors do the same.

« Sign up for our free weekly e-newsletter here*.

« Learn how to write or speak for Financial Poise here. The antithesis of “pay-to-play.”

* Check out our other webinars here.

« Send any other inquiry to info@financialpoise.com

*Newsletter subscribers are offered a free webinar weekly. Subscribers never receive more than
one email per week and their information is never shared.
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Additional Information & Resources

 For more information about this series and to access the PowerPoints and case law
referenced in this webinar episode, visit www.privatedirectorsymposium.org
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